Preserving Issues for Appeal
The Effect of Motions for Reconsideration

By Donald ]. Martin, Esq.

In the last issue, I wrote about preserv-
ing for appeal issues relating to pre-trial
rulings in civil cases. The next logical
article would be preservation of trial rul-
ings, but I recently dealt with a situation
that suggested that I should go out of
order. This article will discuss the effect
of Motions for Reconsideration on
preservation of issues.

Early this year, a colleague who prac-
tices elder law asked me to prepare a
Petition for Review from a decision of
the Pennsylvania Department of Public
Welfare. DPW denied his new client’s
application for medical assistance for
nursing home care. The Department’s
Hearing Examiner issued an Order,
which contained standard language,
advising the applicant (fortunately
before my friend represented him) that
either party had fifteen days to request
reconsideration by the Secretary of the
Department and could do so by filling
in a form application, which was sent
with the Order. The Order also stated
that the appropriate parties could take
issue with the adjudication by filing an
appeal to the Commonwealth Court
within thirty days.

The normal reaction of a lay person to
this is to use the form requesting recon-
sideration. After all, itis a handy fill-in-
the-blanks form. The Secretary of
Public Welfare will reconsider the case
personally, and who wouldn’t want
that? An appeal to the Commonwealth
Court looks like it requires a lawyer.
Why spend the money?

The Department’s regulations require
the Secretary to act on Requests for
Reconsideration within fifteen days. As
might be expected, the Secretary of Public
Welfare denied Reconsideration.1

The good news is that the regulations
of the Department of Public Welfare
specifically provide that when there is a
request for reconsideration, the thirty
days for appealing the decision to the
Commonwealth Court begins on the

date the Secretary “responds to the
request”2 The bad news is that this
regulation was held invalid as contrary
to the Pennsylvania Rules of Appellate
Procedure in 19863. Despite that case
being seventeen years old, the regula-
tion remains on the books. Follow it at
your peril.

While the notices contained in the
Bureau’s orders have been held to be a
correct statement of the law4, they do
not explain that once thirty days from
the original order passes, the
Commonwealth Court has no jurisdic-
tion to consider the merits of the case.
The only issue on that appeal is
whether there was an abuse of discre-
tion in denying reconsideration> As
we know, an agency’s exercise of dis-
cretion will not be reversed in the
absence of evidence of bad faith, fraud,
capricious action or abuse of power.6
In Strobher v. Commonwealth, Department
of Public Welfare,7 the Commonwealth
Court explained that the “prudent
approach” where reconsideration is
sought, is also to file an appeal from the
decision on the merits within thirty
days of its entry. In the case of deci-
sions of administrative agencies, the
date of mailing is the date of entry.

The applicable principles are the
same. in civil, criminal and family court
(except the date of entry is different).
Under 42 Pa.C.S. §5505, courts have the
authority to modify or rescind any
order within thirty days of its entry, if
no appeal from the order has been
taken. This statute applies to final
orders only. Interlocutory orders may
be modified beyond the thirty-day lim-
itation.8 This statute was modified by
Pennsylvania Rule of Appellate
Procedure 1701(b)(3), which permits
reconsideration, even if an appeal is
taken under specified circumstances.
Those are:

(1) an application for reconsidera-
tion is filed in the court or agency with-
in the time provided by law; and

(2) an order expressly granting

reconsideration must be entered by the
trial court within the time for filing an
appeal.

The great number of appellate cases
under this rule suggests how misun-
derstood the practice is. The grant of
reconsideration must be express;? that
is, the order must say “reconsideration
is granted”.10 Although the exact lan-
guage is not required, an order which
issues a rule to show cause, sets a hear-
ing date, establishes a briefing sched-
ule, (or any of these) is not an express
grant of reconsideration, and will not
toll the time for filing an appeal.ll! An
order granting a stay is insufficient.12
Post-trial motions are not allowed in
summary conviction cases, although
motions for reconsideration are autho-
rized. These, too, must be expressly
granted within the appeal period.13 The
Note to Pennsylvania Rule of Appellate
Procedure 1701(b)(3) explains the
process. It also makes the suggestion,
which appears in the Commonwealth
Court cases regarding Department of
Public Welfare appeals, that both a
request for reconsideration and notice
of appeal be filed. Your application for
reconsideration should have a suggest-
ed form of order, which at least states
“reconsideration is granted” and,
preferably, vacates the underlying
order. Follow whatever procedure is
appropriate in your court for present-
ing this as an emergency matter,
because 42 Pa.C.5. §5505 deprives the
court of authority to act after thirty
days. If you have filed a notice of
appeal, point out Rule 1701(b)(3), lest
the judge think he or she has lost
authority to grant reconsideration.

If reconsideration is expressly grant-
ed within the thirty days, there is yet
another trap. Rule 1701(b)(3) also pro-
vides that the grant of reconsideration
renders inoperative any notice of
appeal filed. If, on reconsideration, the
original order is reaffirmed, a new notice
of appeal must be filed within the time to
appeal the new order. Otherwise, there
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will be nothing before the appellate
court1®  The only consolation is Rule
1701(b)(3), which exempts the appellant
from paying another filing fee.

There is an exception on which you
should not rely. In Jackson v. Hendrickld,
the trial court stated that reconsidera-
tion was being granted; but a written
order vacating the original order was
not filed until more than thirty days
had passed. In reliance on the oral
order, the appellant withdrew its
appeal. The first order was reaffirmed
by the trial court, and an appeal was
taken, both from the original order and
the order on reconsideration.
Commonwealth Court held the appeal
was untimely because the trial court
lacked the authority to vacate the initial
order after thirty days expired. The
Supreme Court reversed, holding that
42 Pa.C.S. §5505 does not require a writ-
ten order to grant reconsideration
(although Rule 1701(b)(3) does) and
stated that courts have the inherent
power to correct their own judgments.
This exercise of discretion was proper,
because the original appeal had been
withdrawn in reliance on the oral grant
of reconsideration.

The appellant in that case was the
City of Philadelphia, and the order in
question was one imposing substantial
financial penalties for contempt of a
consent decree regarding prison condi-
tions. Therefore, do not expect the deci-
sion in Jackson v. Hendrick to do you any
good, unless you represent a large city
facing a large fine for violating an
unpopular order.

Let us get back to my friend and the
Order denying reconsideration of the
Order denying Medicaid benefits for
nursing home care. I prepared, and we
filed, a Petition for Review to the
Commonwealth Court challenging the
Secretary’s exercise of discretion in
denying reconsideration. It also chal-
lenged the merits and asserted that the
notice contained in the Bureau’s Order
is misleading.1® My colleague, who
has the respect of DPW’s attorneys, was
able to negotiate a settlement that pro-
vided all the benefits sought. Do not
count on this happening to you either.

One more depressing point. While
the denial of reconsideration by an

administrative agency is reviewable for
an abuse of discretion, the decision of a
court not to grant reconsideration is not
reviewable on any basis.l”

What have we learned? As we dis-
cussed in the last issue, if you have an
appealable order, file your appeal with-
in thirty days. If you do not appeal,
you have waived the issue. An excep-
tion is: if you file a timely request for
reconsideration, which is actually
granted within the appeal period, using
the words “reconsideration is granted”,
and, preferably, vacating the original
order. Then, the time to appeal begins
again with the decision on reconsidera-
tion.

But, think, why on earth are you ask-
ing for reconsideration? Did the judge
or agency really miss something? Do
you actually think they did not consid-
er their decision right in the first place?
Have you come up with an even better
(and now waived) argument?

A request for reconsideration is not a
prerequisite to taking an appeal.
Unless there is some indication, either
in an opinion or hint from the Bench,
that the court missed something or real-
ly got a fact wrong, these motions only
make the dlient feel better or spend
more money for your services. In the
normal course, they do nothing but cre-
ate a situation that risks waiver from
the failure to take a timely appeal from
the original order.

The opinions expressed in this article are
those of the author, and do not reflect the
opinions of either the Pennsylvania Bar
Association or its Solo and Small Firm
Practice Section.

Donald ]. Martin, Esq., Chair of the
Section, is a solo practitioner. in
Norristown, PA, whose practice focuses on
the appellate courts, providing assistance to
other attorneys in civil, criminal and
administrative litigation matters. He may
be reached at 610-277-6772, or
djmartin@donaldjmartin.com.
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