. ~ofo ~. ~marr
· ~rmPracfice
~ecfion

New.s . .
VOL.

22 No.1·

FALL

2005

Preserving Issues for Appeal

The Statement of Matters Complained of: "Concise" is an Adjective
By Donald J. Martin
Your distinguished newsletter editor
and I agree on several issues, one of
which is the document called for by
Pa.RAP. 1925(b) is a "Statement of
Matters Complained of on Appeal,"
and that"concise" is not part of the
name of the document. It describes the
statement to be contained in that
document. In two recent decisions, the
Superior Court has proved us right
again. I will discuss them later in this
article.
When an appeal is taken, Pa.RAP.
1925(a) requires that the trial court file
a brief statement in the form of an
opinion of the reasons for the decision
if those reasons do not already appear
in the record. Subparagraph (b) of that
rule provides:
"Direction to file Statement of Matters
Complained of. The lower court
forthwith may enter an order directing
the appellant to file of record in the
lower court and serve on the trial judge
a concise statement of the matters
complained of on the appeal no later
than 14 days after entry of such order.
A failure to comply with such direction
may be considered by the appellate
court as a waiver of all objections to the
order, ruling or other matter
complained of."

While the words "may be considered
... a waiver" suggest discretion on the
part of the appellate court, the Supreme
Court held otherwise, first in
Commonwealth v. Lord, 553 Pa. 415, 719
A2d 306 (1999). In an opinion
addressing whether Pa.RCrim.P. 1410
was in conflict with Pa.RAP. 1925(a),
the Supreme Court ruled that any
issues not raised in a Statement of
Matters Complained of are deemed
waived.
This was reaffirmed in Commonwealth
v. Butler, 571 Pa. 441, 812 A2d 631
(2002), in which the court held the
principle applied to petitions under the
Post-Conviction Hearing Act. The court
explained that waiver is automatic. As
a result, an appellate court is without
discretion to consider an appeal if the
statement was ordered and not filed,
nor may the court address issues that
were omitted.
In a criminal case, the failure to file
the statement is ineffective assistance of
counsel. It is not necessary even to
show prejudice because the defendant
was deprived of his or her
constitutional right of appeal.
Commonwealth v. Halley, 582 Pa.164, 870
A2d 795 (2005). The Supreme Court
noted in Halley that it is reconsidering
whether the intermediate appellate
courts may exercise discretion to review
an issue that was not raised in a timely
statement of matters complained of in

two cases:
Commonwealth v.
Castillo, allocatur
granted, 580 Pa.3,
858 A2d 1156
(Pa. 2004) and
Commonwealth v.
Schofield,
allocatur granted,
580 PaA, 858
A2d 1157 (Pa.
Donald J. Martin
2004).
They have not been decided. Even if
the Supreme Court holds the appellate
court has discretion, this does not mean
counsel may ignore the order to file a
Statement of Matters Complained of.
Such a statement may not be vague,
nor may it be too detailed. The
statement that the verdict was against
the evidence, against the weight of the
evidence or against the law, is too
vague to inform the court of the matters
to be addressed and preserves no issues
for appellate review. Commonwealth v.
Lemon, 804A2d 34 (Pa. Super. 2002).
Challenges to rulings on evidence that
do not refer to the specific ruling
preserve no issues regarding those
rulings. Commonwealth v. Dowling, 778
A2d 683 (Pa. Super. 2001).
Often a trial judge enters an order for
which there is no explanation. An
older case, Ryan v. Johnson, 522 Pa. 555,
564 A2d 1237 (1989), addresses this. A
(Continued on page 11)
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common pleas court considered a
petition to strike or open judgment, and
entered an order that stated only that
the petition was dismissed and its
prayer for relief denied, without giving
reasons, which is usually the case with
orders. The appellant filed a Statement
of Matters Complained of that stated:
"Appellant Susan Lewis-Johnson
intends to complain on appeal of all
issues raised either at oral argument or
in the pleadings. Appellant cannot be
more specific without an opinion of the
court addressing those issues, and
reserves the right to file additional
reasons after receiving the opinion of
the court. Appellant has no knowledge
of the basis for the Order of Court until
review of the opinion in support
thereof."
The trial court wrote an opinion that
said the appellate court should
consider the issues waived. The
Superior Court did that, but the
Supreme Court reversed. The court
held that if the reasons for the trial
court's decision do not appear of
record, the rule may not be employed as
a trap to defeat appellate review.
The Supreme Court also stated in its
opinion that the statement made was
"broad in scope." It is possible that
Ryan v. Johnson did not survive Lord and
Butler. When confronted with such an
order, it is best to put something
specific in the Statement of Matters
Complained of. Usually some reasons
can be ascertained from your
opponent's arguments. When this
happens, I list those concisely and use
as a last reason:
"Because the trial court's order states
no reasons, appellant reserves the right
to address issues in that opinion which
did not previously appear of record.
See Ryan v. Johnson, 522 Pa. 555,564
A.2d 1237 (1989)."
I do not recommend making this
statement alone. It is hard to imagine a

because counsel was trying to
case in which specific reasons cannot
be given, even if the order simply grants overwhelm the trial court by filing a
statement containing a multitude of
or denies the relief requested. On the
issues that could not be raised because
other hand, do not get too specific. The
of the one-page limitation on the
Superior Court held that two very long
Statement of Questions Involved.
Statements of Matters
The Superior Court
Complained of had waived
remanded that case for
all issues because they /_.-d
an award of the
were not concise.
counsel fees for
In Kanter v. Epstein,
misconduct.
866 A.2d 394 (Pa.
In both Kanter and Jones
Super. 2004) allocatur
the Superior Court
denied, Pa. , 880 A2.d .
noted serious
1239 (2005) there were '.,
violations of the Rules
two appellants; both of ' '@~~~~~~~~!
of Appellate Procedure
whom filed 15-page..:
governing the writing of
long Statements of
Matters Complained of. The first raised briefs. The Kanter brief had a Statement
of Questions Involved that met the one49 issues, the second 53. The Superior
page limitation only through the use of
Court held:
single spacing, decreased font size, and
"The defendants' failure to set forth the altered margins. Its argument was not
issues they sought to raise on appeal in divided into parts that corresponded to
the questions to be argued and was not
a concise manner impeded the trial
presented in the same order as
court's ability to prepare an opinion
Statement of Questions. The brief in
addressing the issues that defendants
sought to raise before this court, thereby Jones lacked a recitation of the Order in
frustrating this court's ability to engage Question, did not attach a copy of the
Statement of Matters Complained of,
in a meaningful and effective appellate
had an argumentative Statement of the
review process .... 866 A.2d at 401
Case, a Summary of the Argument
[emphasis by the court]."
exceeding one page that raised issues
The court explained that these
not developed in the Argument, raised
statements could not possibly have
two questions in the Statement of
Questions Involved, but had a one-part
identified the issues the parties
Argument, and its Argument section
intended to raise because Pa.R.A.P.
2116(a) limits the Statement of the
contained no case citations.
Both cases had briefing violations,
Questions Involved in an appellate
brief to 15 lines and no more than one
which may be a coincidence. It may
page. Even though the trial court wrote also be that the failure to write a proper
an 85-page opinion, the Superior Court
Statement of Questions Involved
demonstrated that the Statement of
held that opinion could not possibly
Matters Complained of was not concise.
have addressed all the issues
Precisely what these decisions
appellants intended to raise.
require will be developed over time, but
Several months later, the Superior
they make it clear that "concise"
Court made this point again in Jones v.
describes the content of the document,
Jones, 878 A.2d 86 (Pa. Super. 2005).
The Statement of Matters Complained
and that using the word in its title will
of raised 29 issues over seven pages
not prevent an appellate court from
and was in narrative form. The
refusing to consider any issues when
Superior Court stated that it read like a
preview of the Statement of the Case.
(Continued on page 12)
The court held this was misconduct
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the statement is overly detailed.
Therefore, it is wise to limit the issues
raised, present only those that have a
reasonable chance of success, and try
not to say the same thing five different
ways, as lawyers sometimes do. •

Donald J. Martin is a Past Chair ofthe PBA
Solo and Small Firm Practice Section and a
solo practitioner in Norristown. His practice
focuses on the appellate courts and providing
assistance to other attorneys in civil, criminal
and administrative litigation matters. He may
be reached at (610) 277-6772 or
djmartin@donaldjmartin.com.
Section Chair-elect Harold Goldner (left) and Philadelphia
Solo and Small Firm Committee Co-chair Joseph Prim (right)
at the PBA Annual Meeting in Pittsburgh.
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recommended that we continue to have
a presence at CCBL with two
representatives, if possible.

addresses to send articles. Copies of
the articles should also be sent to
Norma Chase.

Harold, Norma and Don. The
committee will meet electronically. Our
section is more generous than most.

c. No change was made in the policy
of the section and it was decided to
have this matter referred to the
committee on reimbursement (see
below).

PBA Staff Reports - None

b. Upon motion made and approved,
it was decided to sponsor a law
practice management session at the
next retreat by Jennifer Ellis, since law
practice management is again eligible
for CLE credit.

d. It was unanimously voted to
sponsor a reception at the Annual
Meeting, if the budget allows.
Conference of County Bar LeadersFrank O'Connor offered to represent the
section at this meeting, which he will
be attending.
Newsletter - Members were reminded
to submit their articles for the
newsletter. The deadline is July 1.
Angie Orndorff is the current recipient
of these articles and Jim Miller will
advise members of the council of the
00fO ane!-Smarr'Firm 'Practice News
'Farr2.o°5

Membership Drivea. Jim Miller mentioned the need to
have a minority outreach committee.
Harold commented that what we need
is to expand our minority/ diversity
and asked for a committee. Marion
Laffey-Ferry volunteered.
b. Jim Miller commented that the best
selling point of membership in the
committee is that the committee is
committed to protecting the practice of
solos and small firm lawyers.

c. Jim requested a focus in advance of
the next meeting on a strategy designed
to reach out to the new admittees and
others who might be pulled into the
group.
Adjournment- The meeting
adjourned at 3:47 p.m. •

Old Business - None
New Business a. Jim has put together a committee to
consider amending the section
reimbursement policy consisting of
12.

Editors Note: PBA Newsletter Liaison
Angie Orndorffpassed away on October
13,2005. Tina Schreiber is the new
newsletter liaison.

