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Preserving Issues for Appeal
Post-Sentence Motions in Criminal Cases

By Donald J. Martin, Esq.

INTRODUCTION

In previous articles I discussed raising
issues in the proper manner to preserve
them for appellate review in pre-trial and
trial matters. Just as important is taking
the appropriate steps to preserve issues
in post-trial orpost-sentence motions if
they are required. When motions are
required, the failure to state the issue in
a timely filed motion waives appellate
review of the issue. In re: TI., 854 A.2d
538 (Pa. Super. 2004)i In re: Contest of
Election ofNovember 4,2003,858 A.2d 143
(Pa. Cmwlth. 2004). Raising the issue in
a Statement of Matters Complained of
on Appeal filed under Pa. R.A.P. 1925(b)
will not allow appellate review of an is­
sue not preserved in a necessary motion,
even if the trial court addresses the is­
sue in its opinion. Diamond Reo Truck
Company v. Mid-Pacific Industries, Inc., 806
A.2d 423 (pa. Super. 2002). This require­
ment derives from Pa. R.A.P. 302(a)
which provides that issues not raised in
the lower court are waived and cannot
be raised for the first time on appeal.

In civil and administrative matters, fil­
ing a post-verdict motion where such a
motion is not required will result in the
failure to file a timely appeal. The time
for appeal is never extended by filing an
improper post-verdict motion. This acts
as a Motion for Reconsideration which
must be granted within the appeal pe-

riod or the time to appeal continues to
run from the original order. (For a de­
tailed explanation, see the article ad­
dressing Motions for Reconsideration
published in the Spring, 2003 issue of the
Solo and Small Firm Practice Section News.)

I will address civil, family and admin­
istrative post-trial motions in another
article. This article concerns what should
be the simpler matter of post-sentence
motions in criminal cases which are said
to be "optional". They are not always
optional.

THE GENERAL RULE

Pennsylvania Rule of Criminal Proce­
dure 720 governs post-trial procedures,
and provides in Subsection (B) for op­
tional post-sentence motions. Subsection
(A) addresses timing. If no motions are
filed, the time to appeal runs from the
date of sentencing. If timely motions are
filed, the time to appeal runs from either
the Order denying the Motion, or the
denial of that Motion by operation of law
under Subsection (B)(3).

When an optional motion is filed, the
grounds for appeal are notJimited to
those specified in the Motion. Any other
issue properly preserved may be pre­
sented to the appellate court. Common­
wealth v. Chamberlain, 442 Pa. Super. 12,
658 A.2d 395, 397, n.3 (1995). Note that
if motions are filed, the time to appeal
begins to run from the date of the deci­
sion or deemed decision only if the mo­
tion is timely. If an optional motion is

la te, even by a
day, the appeal
will be untimely
if filed more
than thirty days
from the date of
sentencing.
Commonwealth
v. Bigler, 803
A.2d 199 (Pa.
Super.) allocatur
denied, 572 Pa. Donald J. Martin, Esq.

695, 813 A.2d
835 (2002).

Generally, any issue preserved in a
pre-trial motion, such as a Motion to
Suppress Evidence, or at trial, such as an
objection to evidence, will be preserved
for appellate review and does not require
the filing of a Post-Sentence Motion.
Challenges to the sufficiency of the evi-
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dence are also preserved without the fil­
ing of a motion. The need for post-sen­
tence motions arises in two areas: chal­
lenges to the weight of the evidence, and
challenges to discretionary aspects of
sentencing.

WEIGHT OF THE EVIDENCE

Challenges to the sufficiency of the
evidence assert that, considering the evi­
dence and the reasonable inferences
therefrom in the light most favorable to
the Commonwealth, the evidence is in­
sufficient to support the charges beyond
a reasonable doubt. Commonwealth v.
Wilson, 312 Pa. Super. 77, 458 A.2d 244
(1983). This does not require a post-sen­
tence motion, just an appropriate motion
or objection at trial.

A challenge to the weight of the evi­
dence must be raised before the trial
court in the first instance. The reason is
that the trial court makes this· decision
in the exercise of its discretion. Appel­
late review is extremely narrow. The
appellate court decides only whether the
trial court's decision was an abuse of dis­
cretion. Commonwealth v. Clinton, 453 Pa.
Super. 385, 683 A.2d 1236 (1996) alloca­
tur denied, 558 Pa. 616, 737 A.2d 740
(1999). Therefore, challenges to the
weight of the evidence must be raised in
the trial court, because otherwise there
is no exercise of discretion to review.
Commonwealth v. Clinton, supra; Common­
wealth v. Robinson, 450 Pa. Super. 428, 676
A.2d 249 (1996).

When Clinton and Robinson were de­
cided, a post-sentence motion was the
only method of raising such a challenge.
Effective January I, 1998, Pennsylvania
Rule of Criminal Procedure 1124A, now
Rule 607, provided three methods to
challenge the weight of the evidence. In
addition to a post-sentence motion, the
claim may be made orally on the record
at any time before sentencing, or by writ­
ten motion filed at any time before sen­
tencing. The comment to this Rule states
its purpose is to make clear that a chal­
lenge to the weight of the evidence must
be raised with the trial judge.

The one possible exception to this re­
quirement is if the issue of weight is
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raised in the Statement of Matters Com­
plained of on Appeal and the trial court
actually addresses it in the opinion. Com­
monwealth v. Widmer, 547 Pa. 137, 689
A.2d 211 (1997). This should not be re­
lied upon because, of course, it is in1pOS­
sible to know whether the trial court will
address the issue or state that it has been
waived because it was not raised prop­
erly. In Commonwealth v. Mack, 850 A.2d
690 (Pa. Super. 2004), the Superior Court
stated that with the adoption of Rule 607,
earlier cases holding that the issue will
be preserved if the trial court discusses
it in its opinion h.ave been overruled.
Whether this is correct or not, is of no
moment to counsel seeking to raise the
issue in the first instance. It must be
raised by one of the methods specified
in Pa. R.Crim.P. 607.

Rule 607 may also undercut the court's
holding in Commonwealth v. Dougherty,
451 Pa. Super. 248, 679 A.2d 779 (1996).
That involved the weight of the evidence
in a trial de novo following a conviction
before a District Justice of a summary
offense. The Superior Court held that
because the Rule; now Pa. R.Crim.P.
720(D) prohibits the filing of post-sen­
tence motions in summary cases, it was
not necessary to challenge the weight of
the evidence with such a motion because
the motion was not allowed. The hold­
ing in Dougherty is questionable in light
of the alternate ways to challenge weight
in Rule 607: orall)', on the record, or by
written motion prior to sentencing. Post­
sentence motions should, therefore,
never be filed with respect to an appeal
from a summary con,:iction because that
will not prevent the running of the thirty
day appeal period from the date that sen­
tence is imposed. Any such motion will
be treated as a Motion for Reconsidera­
tion. This will not stop the appeal pe­
riod from running unless specifically
granted within thirty days.

The oruy other way in which a chal­
lenge to the weight of the evidence may
be raised is by establishing the ineffec­
tive assistance of counsel in failing to
make the proper motion in a Petition for
Post-Conviction Relief. Commonwealth v.
Q'Bidos, 849 A.2d 243 (Pa. Super.) alloca­
tur denied, Pa., 860 A.2d 123 (2004).

The distinction between a challenge to
the weight of the evidence and a chal-

lenge to its sufficiency is clear. Chal­
lenges to the weight (which are rarely
successful) must be presented to the trial
court before appeal, in one of the meth­
ods recognized by Rule of Criminal Pro­
cedure 607 or they are waived. There is
less clarity with regard to the next topic,
challenges to the discretionary aspects
of sentencing.

CHALLENGES TO THE

SENTENCE

Challenges to the legality of a sentence
may be raised for the first time on direct
appeal. Commonwealth v. Bossche, 324 Pa.
Super. 1,471 A.2d 93 (1984). Challenges
to discretionary aspects of the sentence
must be raised in the trial court by mo­
tion, no later than ten (10) days after the
sentence is imposed. Commonwealth v.
Cottman, 327 Pa. Super. 453, 476 A.2d 40
(1984). This distinction is analogous to
that between challenges to sufficiency of
the evidence and challenges to the
weight of the evidence. Challenges to
sufficiency of the evidence and the legal­
ity of the sentence can be determined on
the existing record. Challenges to the
weight of the evidence and to discretion­
ary aspects of sentencing require addi­
tional proceedings in the trial court.

The problem lies in determining what
is a challenge to legality and what is a
challenge to discretionary aspects of sen­
tencing. The decisions of the Superior
Court have not been completely consis­
tent. on this point. Therefore, the best
course of action is always to file a post­
sentence motion when challenging the
sentence.

In Commonwealth v. ·Wilson, 312 Pa.
Super. 77, 458 A.2d 244 (1983), the Court
held a challenge to separate sentences
imposed for two crimes that merged was
an attack on the legality of the sentence
which could be raised for the first time
on appeal without a motion. In Common­
wealth v. Egan, 451 Pa. Super. 219, 679
A.2d 237 (1996), the Court held the fail­
ure of the trial court to put the reasons
for imposing sentence on the record is a
legality challenge which did not require
a post-sentence motion. However, in
Commonwealth v. MartirJ" 727 A.2d 1136
(Pa. Super.) allocqtur ·denied, 560 Pa. 722,
745 A.2d 1220 (1999) overruled on other

Continued on page 12
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grounds, 571 Pa. 419, 812 A.2d 617 (2002),
the Court held, without discussion or
citation, that several challenges, includ­
ing the failure to specify the reasons for
imposing a sentence in excess of the ag­
gravated range was a challenge to dis­
cretionary aspects of the sentence, which
required a post-trial motion. Common­
wealth v. Reeves, 778 A.2d 691 (Pa. Super.
2001) follows Commonwealth v. Martin
where the only challenge to the sentence
on appeal was the failure of the Court to
give reasons for sentencing in the aggra­
vated range. In a footnote, the Court
distinguished Commonwealth v. Egan on
the ground that the appellate court may

address a sentencing claim where the
trial court discusses it in its opinion.
While Egan does not purport to be so
narrow, and the question of whether the
failure to give reasons on the record for
a sentence ought to be determinable
from the record itself, the safe course of
action is to file a timely post-sentence
motion in these cases.

While a constitutional challenge to the
validity of a mandatory minimum sen­
tence might seem an attack on the legal­
ity of the sentence, this too has been held
to be a discretionary aspect of the sen­
tence, requiring post-sentence motions.
Commonwealth v. Williams, 787 A.2d 1085
(Pa. Super. 2001) allocatur denied, 569 Pa.
693,803 A.2d 735 (2002).

These issues are not certain because of

the apparent contradictions in the Supe-
rior Court opinions and the lack of a
Supreme Court decision on these issues.
Therefore, the best course of action is al­
ways the conservative one: file the mo- "~,
tion within ten days of sentencing. Do-
ing so in a timely manner extends the
time to appeal. Failing to do so risks a
determination that the sentencing issue
was discretionary and is waived.

Donald J. Martin is aPast Chair of the PBA
Solo and Small Firm Practice Section and a
solo practitioner in Norristown. His prac­
tice focuses on the appellate courts and pro­
viding assistance to other attorneys in civil,
criminal and administrative litigation mat­
ters. He may be reached at (610) 277-6772
or djmartin@donaldjmartin.com.
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