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Preserving Issues for Appeal
Jury Instructions and Verdicts

By Donald |. Martin

In these articles we have considered how to preserve issues
for appeal in the context of pretrial rulings, motions for
reconsideration, and trial rulings. The next logical, or at least
chronological, subject is preservation of objections to matters
relating to jury instructions and verdicts. Before getting to
this, an open issue discussed in the article about pretrial rul-
ings has been resolved by the Supreme Court of
Pennsylvania.

DECLARATORY JUDGMENTS REVISITED

The Winter 2003 issue of the Solo and Small Firm Practice
Section News contained my article about preserving for
appeal issues related to pretrial rulings.
I explained a special rule con-
cerning declaratory judgments. |
In Nationwide Mutual Insurance
Company v. Wickett, 563 Pa. 595, <&
763 A.2d 813 (2000) the|.. ™
Supreme Court held that an| -
order dismissing one count | -
seeking a declaratory judg- “\
ment in a multi-count complaint
had to be appealed within thirty days
of its entry in order to preserve those issues. '--'
This is an exception to the rule that an order
which does not dispose of all claims as to all parties is not an
appealable order. Pa.R.A.P. 341(a).

The basis for the decision in Wickett is a provision of the
Declaratory Judgments Act, 42 Pa.C.5. §7532, which states
that an order declaring the rights of the parties has the force
and effect of a final judgment or decree.

Wickett created a problem with an order entered after trial,
disposing of claims for declaratory relief and other claims,
such as prayers for injunction or damages. The latter claims
were subject to the requirement of post-trial motions under
Pa.R.C.P. 227.1 to 227.4. It was unclear whether those rules
applied to the portion of the order granting or denying
declaratory relief, or whether an immediate appeal had to be
taken.

The issue was resolved by the Supreme Court in Motorists
Mutual Insurance Company v. Pinkerton, Pa. , 830 A.2d 958
(2003). The Court held that the post trial motion rules are
applicable to declaratory judgments granted or denied after
trial. The Wickett requirement of an immediate appeal when
a request for declaratory relief is granted or denied on pre-
liminary objections, judgment on the pleadings or summary
judgment remains, but a protective appeal is not required
post trial.

PRESERVING OBJECTIONS TO A JURY CHARGE

Three rules of procedure govern objections to a jury
charge. Pennsylvania Rule of Civil Procedure 227(b) requires.
that all exceptions to the charge be taken before the jury
retires. Rule of Criminal Procedure 647(b) provides that no
portions of, or omissions from, the charge may be assigned
as error unless specific objections are made before the jury
retires. Pennsylvania Rule of Appellate Procedure 302(b)
states:
“A general exception to the charge to the jury will not
preserve an issue for appeal. Specific exception shall
be taken to the language or omission complained of.”

.5;‘. The failure to

follow these
rules waives
appellate consider-
ation of the issues.
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2117(c) and 2119(e) require that the
appellate brief contain, both in the
statement of the case, and the applica-
ble point of argument, a reference to the
place in the record where the objection
appears. Painter v. Pennsylvania Electric
Company, 368 Pa. Super. 334, 534 A.2d
110 (1987) allocatur denied, 520 Pa. 576,
549 A.2d 136 (1988); Mannick wv.
Commonuwealth, Department of Labor and
Industry, 732 A.2d 26 (Pa. Cmwlth.
1999) (post charge objection to failure to
charge in accordance with submitted
points held insufficiently specific
where there was no recorded charging
conference).

The objection made must be “specif-
ic”, that is, the grounds must be stated.
It is not sufficient merely to “renew” an
objection which was made in an off the
record conference. Coffey v. Minwax
Company, 764 A.2d 616 (Pa. Super.
2000). In Crosbie v. Westinghouse
Elevator Company, 297 Pa. Super. 304,
443 A.2d 849 (1981), at the end of the
charge in a personal injury case, the
trial judge told the jurors they had the
opportunity to see the plaintiff walking
around the courtroom and sitting there,
and that this should be taken into
account in reaching the verdict. A
request for an exception to the “last
portion of the charge” was held insuffi-
ciently specific to preserve the objection
for review.

Leopold v. Davies, 246 Pa. Super. 176,

369 A.2d 868 (1977) may provide some
relief when an objection is made close
to the portion of the charge complained
of. The trial court read two points to
the jury at the conclusion of the charge,
and coungel made an immediate objec-
tion to the affirmance of those two
points. The Superior Court held that
while the record did not show the
grounds for the objection, it was suffi-
ciently specific to preserve the issues
for appeal. Don’t rely on this unless
trial counsel failed to make a specific
objection.

The same rule is applicable to objec-
tions to the verdict sheet. They must be
made on the record before the jury
retires to deliberate. Goldberg ex rel.
Goldberg v. Isdaner, 780 A.2d 654 (Pa.
Super. 2001) allocatur denied, 573 Pa. 667,
820 A.2d 705 (2003). It is also not suffi-
cient to rely on another party’s objec-
tion, without specifically joining in it.
Cruz v. Northeastern Hospital, 801 A.2d
602 (Pa. Super. 2002).

The uncertainty in this area is
whether a party may rely on objections
made and points submitted and reject-
ed at a charging conference without
repeating the objections after the
charge. The usual formulation of the
rule is that there is a requirement of a
specific point for charge or timely, spe-
cific objection to the charge as given.
E.g., Broxie v. Household Finance
Company, 472 Pa. 373, 372 A.2d 741
(1977). This is stated in the context of
cases where neither was done. No
Pennsylvania case clearly holds that a

specific objection made in a charging
conference is sufficient if not renewed
and restated after the charge is given
and before the jury retires to deliberate.

In Commonwealth v. Lewis, 528 Pa. 440,
598 A.2d 975 (1991) the Pennsylvania
Supreme Court followed federal consti-
tutional law, and declared as a matter of
Pennsylvania constitutional law, that
upon request the jury must be instruct-
ed to make no inference from a defen-
dant’s failure to testify. That instruc-
tion may be waived by the defendant,
but only specifically and on the record.
The instruction was requested prior to
the charge, and was renewed when it
was not included in the instructions
given to the jury. At that time the trial
judge stated, erroneously, that the
instruction had been given. The
Commonwealth argued that the failure
of defense counsel to disagree with the
trial judge waived the instruction. The
Supreme Court rejected this, and stat-
ed:

“As long as the defendant or his
attorney makes a timely request
for such a charge, this is suffi-
cient to preserve the issue for
appeal.” 598 A.2d at 982.
This language supports the position
that a request prior to the charge is suf-
ficient, but it is dicta, since the request
was made both before and after.

Carney v. Otis Elevator Company, 370
Pa. Super. 394, 536 A.2d 804 (1988) sug-
gests that submitting a point for charge
and having it rejected may not be
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enough. So does Agrecycle, Inc. v. City of
Pittsburgh, 783 A.2d 863 (Pa. Cmwlth.
2001) allocatur denied, 568 Pa. 687, 796
A.2d 319 (2002), in which waiver was
found where the failure to include a
submitted and rejected point in the
charge was not re-stated after the
charge was given. Summit Fasteners,
Inc. v. Harleysville National Bank & Trust
Co., Inc., 410 Pa. Super. 56, 599 A.2d 203
(1991) allocatur denied, 530 Pa. 633, 606
A.2d 902 (1992) holds that an agree-
ment by the parties and trial court that
the written points for charge would be
deemed sought where denied and
objected to when given was sufficient
to preserve those objections. I do not
recommend relying on this, because the
requirement of stating the specific rea-
son on the record is not addressed.

Although written points for charge
and an on the record charging confer-
ence should be sufficient, to be certain
issues regarding the charge are pre-
served for appeal, specific objections to
the charge as given must be made on
the record after the charge is given and
before the jury retires. The reason the
charge is incorrect must be stated on
the record. If a conference is held prior
to the charge, and points submitted and
objections stated there, the conference
should be recorded and transcribed,
but the requests and objections should
be repeated on the record after the
charge is given. If the trial judge tells
you the prior recorded conference is
incorporated, and to stop objecting,
stop. If it wasn’t recorded, or if there
was something objectionable in the
charge not objected to before, state that
you must do this to preserve the record,
and try to keep going.

OBJECTING TO AN INCONSISTENT
VERDICT

In City of Philadelphia v. Gray, 534 Pa.
467, 633 A.2d 1090 (1993) (also referred
to as Williams v. Southeastern
Pennsylvania Transportation Authority,
the companion case) the Supreme

Court held that when jury interrogato-
ries are answered inconsistently it is
necessary to object and to request that
the jury be instructed to correct the
inconsistency, in order to preserve the
issue for review. In Williams, involving
a collision between a SEPTA bus and a
city police car, the jury found the city’s
negligence a substantial factor and
attributed 75% of the plaintiff’s injuries
to that negligence. The jury also found
SEPTA’s negligence not a substantial
factor, but attributed 25% of the plain-
tiff’s injuries to SEPTA. This verdict
was inconsistent on

its face.

In Picca v. Kriner,
435 Pa. Super. 297,
645 A.2d 868, allo-
catur denied, 539
Pa. 653, 651 A.2d
540 (1994), the
Superior  Court
expanded Gray and
Williams by ruling
that a objection must be raised before
the jury is dismissed whenever the ver-
dict is “inconsistent, irrational, incredi-
ble or otherwise problematic” and that
this “rule should apply whenever the
jury returns a verdict which is objec-
tionable for any reason.” 645 A.2d at
871. This led to a number of arguments,
and trial court rulings, finding waiver
when an objection was not made to a
verdict that was arguably not supported
by the evidence, or against the weight of
the evidence.

In Picca the defendant conceded fault,
and the jury was instructed to find him
negligent. Defendant’s expert also con-
ceded that plaintiff suffered some
injury from the accident, but testified it
was insignificant. The jury answered
“no” to the broadly worded interroga-
tory: “was the defendant’s negligence
a substantial factor in bringing about
defendant’s harm.” The Court rea-
soned that this answer could mean
either that the jury believed the plaintiff
suffered no injury at all, which was
inconsistent with the evidence, or that the
jury considered defendant’s contribu-
tions to plaintiff’s injuries insubstantial.

If this inconsistency seems obscure,

that is because it is. In a series of deci-
sions, the Superior Court held an objec-
tion was not required when the verdict
was asserted to be against the weight of
the evidence, because a trial court may
not interfere with the deliberations to
the extent of suggesting the verdict is
an incorrect one: Henery v. Shadle, 443
Pa. Super. 331, 661 A.2d 439, allocatur
denied, 542 Pa. 670, 668 A.2d 1133 (1995)
(limiting Picca to cases of obvious
inconsistency and clear and certain
irrationality); Fillmore v. Hill, 445 Pa.
Super. 324, 665 A.2d 514 (1995) allocatur

denied, 544 Pa. 609, 674 A.2d 1073
(1996); King v. Pulaski, 710 A.2d
1200 (Pa.  Super. 1998);
Bernhauser v. Bumberger, 745
A2d 1256 (Pa. Super. 2000);
Hobbs v. Ryce, 769 A.2d 469 (Pa.
Super. 2001). In Criswell v
King, Pa. , 834 A.2d 505
(2003) the Supreme Court
“limited” Picca to require an
objection before discharge
only to a verdict that is inconsistent,
and that a challenge to the weight of the
evidence is not a claim of an inconsis-
tent verdict.

The distinction has not been fully
developed, and is difficult to analyze
under the pressure of a jury in the box.
An assertion that the verdict is unsup-
ported by the evidence or against its
weight does not require an objection
prior to discharge of the jury. Those
issues are preserved with post trial
motions for a new trial or judgment
notwithstanding the verdict. Answers
to interrogatories that are inconsistent
on their face, like those in Gray and
Williams, require an objection and a
request that the jury be informed of the
inconsistency and be sent back to cor-
rect its error. When in doubt, object
before the jury has been discharged.

Donald . Martin, Esquire, Chair of the
Section, is a solo practitioner in Norristown,
PA, whose practice focuses on the appellate
courts, and providing assistance to other
attorneys in civil, criminal and
administrative litigation matters. He may
be reached at 610-277-6772, or
djmartin@donaldjmartin.com.
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