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Concise is Still Nice
By Donald J. Martin, Esquire

permit the trial judge to request any other
judge whose earlier decision will be the
subject of an appeal to file a statement of
reasons for that judge's rulings.
The major changes are to former (b),
now (b) and (c). In its original version,
Pa.RAP. 1925(b) read, concisely:

The Fall 2005 issue of the Section's
newsletter contains my article "The
Statement of Matters Complained of:
Concise is an Adjective." You can find it
under Publications in the Solo and Small
Firm Section's area of the Members Only
part of the Pennsylvania Bar Association
Web site. I explained that waiver can
result both from an overly general and
an overly detailed Statement of Matters
Complained of filed in response to a trial
court's order to do so under Pa.RAP.
1925(b). In the immortal words of
Goldilocks, it had to be "just right." On
July 25, 2007, an amended rule went into
effect. It is not concise.
This amended rule resolves some of
the uncertainty resulting from reading
the rule without checking the case law. It
allows additional time to file the
statement and permits the
appellate
. .~. . .
court
to
remand to
allow
a
statement to PftUfVin& hSUt1/::~71~~Compl~inedof;
I . nd"-""'Ad'I"';'"
Co
be filed and a
new opinion
to be written.
Discretion to
extend time to
file
the
statement is
expanded.
Pennsylvania Rule
of Appellate Procedure 1925 addresses
opinions on appeal by the lower court.
Subsection (a) requires an opinion where
the reasons for the order appealed from
are not already of record. Subsection (d),
formerly (c), requires an appellate court
to file a statement of the reasons for its
decision when it had not done so, and a
petition for allowance of appeal is filed.
The revisions to these subsections are
minor. There is an updated reference in
(d), and a paragraph was added to (a) to
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"Direction to file statement of
matters complained of. The
lower court forthwith may enter
an order directing the appellant
to file of record in the lower court
and serve on the trial judge a
concise statement of the matters
complained of on the appeal no
later than 14 days after entry of
such order. A failure to comply
with such direction may be
considered by the appellate
court as a waiver of all objections
to the order, ruling or other
matter complained of."

My 2005 article explained that the
document is not called a "Concise
Statement of Matters Complained
of" but must be a concise "Statement
of Matters Complained of." We are
a verbose profession. Perhaps some
of us became lawyers because we
were verbose from the time we
learned to speak, and our parents
said we should become a lawyer. 1
Maybe our training contributes to
this. We say "grant, bargain and
convey" when me mean
"transfer" and "give, devise and
bequeath" when me mean "leave." A
deed or will tha t used the shorter form
would probably be considered unclear.
Sadly, many of us would not recognize
something concise if it jumped up and
bit us on the ass. In its revised version,
Rule 1925(b) is very long. I will quote
and explain. It now opens with:
"(b) Direction to file statement
of errors complained of on
appeal; instructions to the
f4

appellant
and the trial
court. If the
j u d g e
entering the
order giving
rise to the
notice
of
appeal
('judge')
des ire s
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clarification
of the errors complained of on
appeal, the judge may enter an
order directing the appellant to
file of record in the trial court
and serve on the judge a concise
statement of the errors
complained of on appeal
CStatement')."
This maintains the provision that no
statement is required without an order
directing the appellant to file one, and
that the statement be both filed and
served on the trial judge. The Rule goes
on:
"(1) Filing and service.
Appellant shall file of record the
Statement and concurrently
shall serve the judge. Filing of
record and service on the judge
shall be in person or by mail as
provided in Pa.R.A.P. 12l(a)
and shall be complete on
mailing if appellant obtains a
United States Postal Service
form in compliance with the
requirements set forth in
Pa.RAP. 1112(c). Service on
parties shall be concurrent with
filing and shall be by any means
of service specified under
Pa.RAP. 12l(c).

This repeats the requirement of filing and
service on the trial judge. It allows filing
to take place at the local post office rather
(Continued on page 15)
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(Continued from page 74)

than with the appropriate clerk if the
practice under Pa.R.A.P. 1112{c) is
followed. Rule of Appellate Procedure
1112(c) makes the date of filing the date
of deposit in the mail as long as the party
places a postmarked United States Postal
Service Certificate of Mailing (Form 3817)
inside the envelope. Keep a second
postmarked certificate for both the clerk
and judge's copy as proof that you filed
in a timely matter.
Service on the judge of the lower court
is important because mere filing is not
sufficient. As the Commonwealth Court
explained in Egan v. Stroudsburg School
District, 928 A2d 400 (Pa. Cmwlth. 2007),
addressing the similar provision of the
old rule, it is not the trial judge's burden
to find the statement in the file. Failure to
serve the judge of the lower court is a
waiver. The next sub-subsection is:
"(2) Time for filing and service.
The judge shall allow the
appellant at least 21 days from
the date of the order's entry on
the docket for the filing and
service of the Statement. Upon
application of the appellant and
for good cause shown, the judge
may enlarge the time period
initially specified or permit an
amended or supplemental
Statement to be filed. In
extraordinary circumstances,
the judge may allow for the
filing of a Statement or amended
or supplemental Statement
nunc pro tunc."
The time to file the statement is expanded
by a week to 21 days. An amendment to
Pa.R.AP. 1931, effective the same day as
the amendments to Rule 1925, expands
the time for the lower court to transmit
the record from 40 to 60 days.
Decisions under the prior rule
allowed an extension of the 14-day limit
only if an application to extend was filed
within that period. A reservation of the
right to file a supplemental statement was
insufficient to preserve that right. An
application must be filed, and the trial

court must act upon it. Commonwealth v.
Woods, 909 A2d 372 (Pa. Super. 2006)
allocatur denied, 591 A2d 714, 919 A2d
957 (2007). Woods also suggests such an
application could be filed nunc pro tunc,
and the comment to the new Rule states
this is available only in case of a
breakdown of process constituting
extraordinary circumstances.
To help practitioners who don't read
rules, sub-subsection (3) now provides:
"Contents of order. The judge's
order directing the filing and
service of a Statement shall
specify:
(i) the number of days after the
date of entry of the judge's order
within which the appellant
must file and serve the
Statement;
(ii) that the Statement shall be
filed of record;
(iii) that the Statement shall be
served on the judge pursuant to
paragraph (b)(1);
(iv) that any issue not properly
included in the Statement timely
filed and served pursuant to
subdivision (b) shall be deemed
waived."
The last phrase codifies the decisions that
held "may be considered a waiver" in the
old Rule really meant "is a waiver." The
consequences are spelled out and slightly
ameliorated in sub-subsection (4):
"Requirements; waiver.
(i) The Statement shall set forth
only those rulings or errors that
the appellant intends to
challenge.
(ii) The Statement shall
concisely identify each ruling or
error that the appellant intends
to challenge with sufficient
detail to identify all pertinent

issues for the judge. The judge
shall not require the citation to
authorities; however, appellant
may choose to include pertinent
authorities in the Statement.
(iii) The judge shall not require
appellant or appellee to file a
brief, memorandum of law, or
response as part of or in
conjunction with the Statement.

(iv) The Statement should not
be redundant or provide
lengthy explanations as to any
error. Where non redundant,
non frivolous issues are set forth
in an appropriately concise
manner, the number of errors
raised will not alone be grounds
for finding waiver.
(v) Each error identified in the
Statement will be deemed to
include every subsidiary issue
contained therein which was
raised in the trial court; this
provision does not in any way
limit the obligation of a criminal
appellant to delineate clearly
the scope of claimed
constitutional errors on appeal.
(vi) If the appellant in a civil case
cannot readily discern the basis
for the judge's decision, the
appellant shall preface the
Statement with an explanation
as to why the Statement has
identified the errors in only
general terms. In such a case,
the generality of the Statement
will not be grounds for finding
waiver.
(vii) Issues not included in the
Statement and/ or not raised in
accordance with the provisions
of this paragraph (b)(4) are
waived."

(Continued on page 16)
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The Official Note to these provisions
states that this "sets forth the parameters2
for the statement and explains what
constitutes waiver." It helps the verbose
among us by providing the number of
issues is not alone grounds for finding
waiver and that all subsidiary issues are
encompassed, so long as they were raised
in the lower court. It prohibits the trial
court judge from requiring a brief or
citations of authority within the
statement. It codifies the decision in Ryan
v. Johnson 522 Pa. 555, 564 A.2d 1237
(I989), that the Rule cannot defeat
appellate review where the trial court's
reasons are not of record. Despite this
provision, say something in your
statement, because at least general terms
are required. While many lawyers claim
they cannot know the reasons for any
"one liner," the issues in the case and
your opponent's argument should
provide some hint. A new subsection (c)
provides:
"Remand.
(1) An appellate court may
remand in either a civil or
criminal
case
for
a
determination as to whether a
Statement had been filed and/
or served or timely filed and/ or
served.
(2) Upon application of the
appellant and for good cause
shown, an appellate court may
remand in a civil case for the
filing nunc pro tunc of a Statement
or for amendment or
supplementation of a timely
filed and served Statement and
for a concurrent supplemental
opinion.
(3) If an appellant in a criminal
case was ordered to file a
Statement and failed to do so,
such that the appellate court is
convinced that counsel has
been per se ineffective, the
appellate court shall remand for
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the filing of a Statement nunc
pro tunc and for the
preparation and filing of an
opinion by the judge.
(4) In a criminal case, counsel
may file of record and serve on
the judge a statement of intent
to file an Anders/McClendon
brief in lieu of filing a Statement.
If, upon review of the Anders/
McClendon brief, the appellate
court believes that there are
arguably meritorious issues for
review, those issues will not be
waived; instead, the appellate
court may remand for the filing
of a Statement, a supplemental
opinion pursuant to 1925(a), or
both. Upon remand, the trial
court may, but is not required
to,
replace
appellant's
counsel."

Super. 2004) allocatur denied, 584 Pa. 678,
880 A.2d 1239 (2005) cert. denied, 546 U.S.
1092 (2006), and Jones v. Jones, 878 A.2d
86 (Pa. Super. 2005), relied in part on the
requirement of Pa.R.A.P. 2116 that the
statement of questions involved in the
appellate brief should not exceed 15 lines
and should never exceed one page. In In
re S.A., 925 A.2d 838 (Pa. Super. 2007),
the Superior Court applied a new
approach to that requirement; it
disregarded the issues on the second
page of appellant's statement. 925 A.2d
at 841, n. 6.
Despite the amendments to Pa.R.A.P.
1925(b), it is clear Pennsylvania's appellate
courts still expect lawyers to be concise.
Why would you want to bring a test case
in which losing means waiver? $

Endnotes
IThey only meant "shut up and leave us
alone." We missed that point.

This gives the appellate court discretion 2According to The Free Dictionary.com, a
to remand to determine if a statement was parameter is a constant in an equation
filed and to allow the filing of a nunc pro that varies in other equations of the same
tunc statement or amendment or general form, especially such a constant
supplementation. Remember this is in the equation of a curve or surface that
discretionary so you cannot rely on it. It can be varied to represent a family of
is only a basis to beg if you or prior curves or surfaces. The term has other
counsel missed something. Sub- specific meanings in other scientific
subsection (3) avoids the necessity of fields. Because of its ring of technical
post-conviction proceedings where no authority, the word is used to mean a
statement was filed and the appellate factor that determines a range of
court concludes this was per se ineffective. variations. For example, a zoning
The final provision permits counsel who ordinance contains parameters in the
concludes all the issues to be raised are popular sense such as "no greater than
frivolous and intends to file a brief under three stories in height" or "on a minimum
Anderson v. California, 386 U.S. 738 (1967), lot of 10,000 square feet". Presumably
and Commonwealth v. McClendon, 495 Pa. the drafters of the note to the rule mean
467,434 A.2d 1185 (1981), to so state in something like that.
the Rule 1925(b) statement without
risking waiver of any non-frivolous issue
found by the appellate court in its Donald J. Martin is a past chair of the PBA
independent review. This principle was Solo and Small Firm Practice Section and a
applied in Commonwealth v. Goodwin, 928 solo practitioner in Norristown. His practice
A.2d 287 (Pa. Super. 2007) (en bane), to a focuses on the appellate courts and providing
pre-amendment case.
assistance to other attorneys in civil, criminal
The cases that held a statement and administrative litigation matters. He may
which was too long or detailed was a be reached at (610) 277-6772 or
waiver, Kanter v. Epstein, 866 A.2d 394 (Pa. djmartin@donaldjmartin.com.
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