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Preserving Issues for Appeal
Civil Pre-Trial Rulings

By Donald ]. Martin, Esq.

Nothing creates quite the same sink-
ing feeling as an opinion from a trial or
appellate court which states that an
issue was waived. Since the number of
ways waiver can be found is limited
only by the imagination of law clerks, I
thought an article about preservation of
issues for appeal would be helpful. The
more I thought, and the more I
_ reviewed the law, I realized that the
topic needs a series of articles. In this

one, I will address preservation of

issues in civil pre-trial proceedings in
Pennsylvania state courts.

The general rule is that to preserve an
issue for appellate review, the issue
must have been raised in a timely and
specific manner at the earliest possible
opportunity. If appropriate, the issue
must also be raised in a motion for post
trial relief. 1

PLEADING CLAIMS AND DEFENSES
Pennsylvania is a fact pleading juris-

diction. In terms. of preservation of

issues, this means that a complaint

must aver the material facts necessary '

to sustain the claim. It need not name a
legal theory, which is merely the plead-
ing of a conclusion of law. The theory
is to be ascertained by the court from
the facts pleaded.2 Therefore, a com-
plaint should be drafted after research-
ing available theories of recovery, so
sufficient facts are averred to support
those theories.

Affirmative defenses, that is, any
facts that defeat a claim which are not
merely denials of the averment of the

pleading, must be pleaded as new mat-
ter. Pennsylvania Rule of Civil
Procedure 1030 lists affirmative defens-
es, but the list is not exclusive. Failure
to plead facts which would support a
defense is a waiver of it.3
Pennsylvania Rule of Civil Procedure
1032(a) states that a party waives all
defenses and objections that are not
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presented by preliminary objection,
answer or reply.
affirmative defense.4

Rule 1032(a) also provides that failure
to state a claim, failure to join an indis-
pensable party, and failure to state a
defense are not waived if not stated in a
pleading. They can be raised in an
appropriate manner later in the pro-
ceedings. Therefore, failure to state a
cause of action need not be raised by
preliminary objection, or in new matter,
but may be presented in the first
instance by a motion for compulsory
non-suit.? -

There is an open question whether
raising the failure to state a cause of
action by demurrer only is sufficient to
preserve the issue if the demurrer is
overruled and the case proceeds to
trial. In Lumax Industries, Inc. wv.
Aultman,$ the Supreme Court held a

This includes any |-

demurrer should have been sustained
because the complaint failed to plead
facts which would support piercing the
corporate veil, even though the case
had proceeded to trial, and evidence
was introduced which -supported
recovery on that theory. Justice
Zappala, joined by Chief Justice Nix,
dissented on the ground that the jury’s
finding in favor of the plaintiff ren-
dered the decision on the preliminary
objections moot. The majority did not
address this issue. Therefore, although
there is the possiblity that a demurrer
alone is sufficient to preserve the objec-
tion that a cause of action was not stat-
ed, appropriate trial motions, including
motion for compulsory non-suit,
motion for directed verdict, and a
motion for judgment notwithstanding
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the verdict in motions for post- trial
relief, should also be asserted.

THE DECLARATORY JUDGMENT TRAP

The next aspect of preservation of
issues prior to trial involves which pre-
trial rulings must be appealed immedi-
ately. Claims for declaratory judgment
involve unique issues. They require
special attention and research, because
what appears to be an interlocutory
order disposing of only one claim of a
multi-count complaint, or one party in
a multi-defendant action, may turn out
to be a final order.

Nationwide Mutual Insurance Company
v. Wickett’” holds that, because 42
Pa.C.S. §7532 provides a “declaration”
has the effect of a final judgment or
decree, a ruling on preliminary objec-
tions which declares the rights of the
parties is a final order that must be
appealed immediately. Failure to do so
waives review at a later time.
Therefore, any ruling on a demurrer to
a declaratory judgment count must be
analyzed carefully to determine if it
declares the rights of the parties.
When in doubt, appeal immediately,
since the consequence of the failure to
appeal is irretrievable, and the conse-
quence of an improper appeal is only
an order quashing the appeal.

PRE-TRIAL APPEALS

Orders ruling on preliminary objec-
tions to declaratory judgment claims
are one example of pre-trial orders that
are considered final, and which must be
appealed within thirty days of their
entry. Prior to the 1992 amendments to
the Rules of Appellate Procedure gov-
erning finality, any pre-trial order dis-
posing of any claim, or of any party,
was deemed final. Failure to appeal
such an order within thirty days of its
entry was a waiver of objections to it;
and the issue could not be raised on a
subsequent appeal 8

In 1992, Rule 341 was amended to
provide that a final order is only one
which disposes of all claims and all par-
ties in the case. These revisions also
added sub-section (c) to Rule of

" Appellate Procedure 341 governing final
-, orders. This permits the trial court to

enter a final order as to any claim which
would have been final under the old
rule, by making an express determina-
tion of finality. Although the Rule does
not say so, the former principle should
apply. Once the court makes such an
order final, an appeal must be taken as of
right or the issue will be waived. '

Interlocutory appeals as of right are
governed by Pa. RA.P. 311. That Rule,
in sub-section (g), states when an
immediate appeal must be taken to pre-
serve the issue. Under sub section (g),
in order to preserve the issue for
review, an appeal must be taken from
an order sustaining venue or personal
or in rem jurisdiction, if either the party
benefitting from the order or the court,
certifies that the order is to be deemed
final. The same rule applies to orders
transferring the case to another court,
or declining to proceed on the basis of
forum non conveniens. Should any of
those orders be entered, the appeal
must be taken from the appealable
interlocutory order.

Prior to the 1992 amendments, collat-
eral orders from which an appeal could
be taken were treated as final orders
under case law. That case law was
incorporated into the Rule 313 defini-
tion of a collateral order: one separable
from and collateral to the main cause of
action, when the right involved is too
important to be denied review, and the
question presented is such that if
review is postponed until final judg-
ment, the claim would be irreparably
lost. Sub-section (a) of that Rule pro-
vides that an appeal may be taken as of
right from a collateral order. Prior to
the adoption of Rule 313, a collateral
order was a class of final order, and
would have been subject to the rule of
United States National Bank in Johnstown
v. Johnson®, which mandated an appeal
within thirty days of the entry of that
order at issue.

In Petro Estatel® the majority of a
three-judge panel of the Superior Court
held the failure to appeal an appealable
collateral order is not a waiver of the
issue on a subsequent appeal. Judge
Ford Elliott dissented, on the ground
that, as a class of final order, the failure

ippeal a collateral order is a waiver
o. all issues. Given the lack of a
Supreme Court decision on this issue,
and the debate in the Superior Court,
the only safe course of action is to
appeal a collateral order within thirty
days of its entry. The best source of
information for what is a collateral
order is 1 Darlington, et al, Pennsylvania
Appellate Practice §§313.4, et seq. The
next best is the annotations to the Rule
of Appellate Procedure 313 in Purdons.

Most pre-trial rulings that do not end
the case will never be the subject of
appellate review, but when one is
issued, be sure to check whether it must
be appealed immediately. The failure
to do this will result in the loss of your
client’s rights, and the inevitable conse-
quences of that to you.

1. eg., Harman v. Borah, 562 Pa. 455, 756
A.2d 1116 (2000). This case discusses an
exception to that rule: where the objection
is to the conduct of a trial judge, and the
appellant can show that an immediate
objection would have been futile and
detrimental to the case, an immediate
objection may not be required.

2. eg., Pontiere v. James Dinert, Inc.,
426 Pa. Super. 576, 627 A.2d 1204, 1206,
n.1 (1993) allocatur denied, 537 Pa. 623,
641 A.2d 588 (1994).

3. Iorfida v. Mary Roberts Realty
Company, Inc., 372 Pa. Super. 170, 539
A.2d 383,386 allocatur denied, 520 Pa.
576, 549 A.2d 136 (1988). This case dis-
cusses another exception, that even
though a question has not been raised
by the pleadings, where the party and
trial court treat the question as having
been raised, the appellate court may do
likewise. Notwithstanding this, and the
discretion of the trial court to allow an
amendment of -the pleadings to con-
form to the proof, it is essential to plead
the facts that will support all available
claims and defenses.

4. e.g., Werner v. Werner, 393 Pa. Super.
125, 573 A.2d 1119, 1121 (1990) allocatur
denied, 527 Pa. 668, 593 A.2d 843 (1991).
5. Rocker v. Harvey Company, 370 Pa.
Super. 32, 535 A.2d 1136 (1988).

6. 543 Pa. 38, 669 A.2d 893 (1988).

7. 563 Pa. 595, 763 A.2d 813 (2000).
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8. United States National Bank in Johnstown v. Johnson, 506
Pa. 622, 487 A.2d 809 (1985).

9. 506 Pa. 622, 487 A.2d 809 (1985).

10. 694 A.2d 627 (Pa. Super.) allocatur denied, 550 Pa. 719, 706

A.2d 1213 (1997).

Donald ]. Martin, Esquire, Chair of the Section, is a solo practi-
tioner in Norristown, whose practice focuses on the appellate
courts and providing assistance to other attorneys in civil, crimi-
nal and administrative litigation matters. He can be reached at
610-277-6772 or djmartin@donaldjmartin.com.
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